
Frrn Por-rrrcAl PnecrrcEs CoNrMrssroN
-128 J Street o Suite 620 o Sacrarnento. CA 95gl.t-232S

(916) -122--5660 o Fax (916) 322_0886

September 23,2010

Timothy A. Robards
1505 Hannah Court
Dixon, California 95620

Re: Your Request for Advice
Our File No. I-10-116

Dear Mr. Robards:

This letter responds to your rqquest for advice regarding post-employment restrictions of
the Political Reform Act (the "Act").1 Because your inqiriry is general in nature, we are treating
your request as one for informal assistance.z

Please note that our advice is based solely on the Act. We therefore offer no opinion on
the application, if any, of other post-government employment laws such as public Contract C.de
Section 10411 or on any incompatible activities restiictions yollr agency may impose under
Government Code Section t9990. We also offer no advice on the application, if any, of
Govemment Code Section 1090. We Llrge you to contact the Attorney General,s office
regarding issues arising under the Public Contract Code and Govemment Code Section 1090.

- Additionally, this letter should not be construed as aclvice on any conduct that may have
already taken place. This letter is based on the facts presented. The Fair political practices
Commission ("Commission") does not act as a findei of fact when it renders assistance. (In re
Oglesby (197 5) I FPPC Ops. 7l ; Govt. Code Section g3 1 14.)

QUESTION

After leaving state service and becoming a private consnltant, what restrictions will be

' TheRrlitical RefilrmAct iscontained inGovernmentCodeSections gl000through9l0l4. All statutoryref'erences are to the Government Code' unless otherwise indicated. The regulations of the Fair political practices
Commission are contained in Sections I 8 I l0 through 18997 of ritle 2 of thi calitbrnia Code of Regulations. r\llre-uulattlry ref'erences are to Title 2' Division 6 of the Califirrnia Code 0f Regulations, unless otherwise indicated.

: Infornral lssistance does not provide the requestor with the inrmunity provi<]ed by an opinion or tirrmalwritten advice. (Regulation I ttJ29(c).)

ea-i;n.
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placed on yollr contacts with your former agency, the California Department of Forestry and Fire
Protection ("CAL FIRE"X

The one-year-ban would prohibit you from communicating with employees of CAL
FIRE, for one year after you leave this agency, if the communication is for ifre purpose of
influencing any legislative or administrative action, or influencing any discretionary act
"involving the issuance, amendment, awarding, or revocation of a permit, license, grant or
contract, or the sale 

_or 
purchase of goods or property." The permanent ban is a lifetime ban that

would prohibit you from participating in any judicial, quasi-.luoiciat or other proceeding in which
you participated while a state administrative official at CALFIRE or any other state agency
where you previously worked.

CONCLUSION

FACTS

You worked for the State as a Forester II with CAL FIRE, and your last day was June 30,
2010. on July l,20lo, you became a private consultant. Your formeiposition with CAL FIRE
was not included in the agency's conflict-of-interest code. As part of your duties at CAL FIRE
you studied forest conditions and conducted research and analysis relaied to climate change and
implementation of Assembly Bill32,the California Global warming Solutions Act. As part ofyour duties you compiled your analysis and research into a large r"p-ort on climate change that
was submitted to cAL FIRE's Deputy Director. In our telephine conversation you stated that as
part of your duties you have been asked to testify in court pioceedings on behalf of CAL FIRE.
You also spent eight years managing cAL FIRE's competitiv" gro.rf, and research programs,
and this position was also not designated in CAL FIRE'-s conflicrof-interest code. In our
telephone conversation of July 22,2010, you explained that you were considered an expert in
your field' The reports you created and the research you conducted contained recommendations
for action that were used by CAL FIRE's leadership io make decisions on environmental policy
issues.

AIIALYSIS

P o s t - G ov e rnme ntal E mp I oyme nt Re st rtc tions

Public officials who leave state service are subject to two types of post-governmental
employment provisions under the Act, colloquially knbwn as the 'iivotving dotr,, prohibitions.
In addition, Section 87407 prohibits certain state ind local officials from -"oking, participating in
making, or using their official position to influence decisions affecting persons with whom they
are negotiating employment, or have any arrangement concerning emitoyment. (Section fia(i7;
Regulation 18747.)

One Year Ban: This ban prohibits a public official from appearing for compensation
before his or her former agency, or officer oiemployee thereof, roritre pt,Ipor" of inflr"rencing
any administrative, legislative or other specified action (including contracti;.
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Permanent Ban: This ban prohibits a former state administrative official from advising
or representing any person' other than the State of California, for compensation in any judicial]
quasi-judicial or other proceeding in which the official participated *t it" in state service. (See
Sections 87 40 I -87 402, Regulation I g74 I . I ); and

Restrictions on Negotiating Prospective Employment: This prohibition restricts public
officials from negotiating or making any arrangement concerning prospective employment
(Section 87 407, Regularion 187 47).

The One-Year Ban

The one-year prohibition applies to employees who were designated or should have been
designated in their 

!_rmer agency's conflicrof-in[erest code. Accordlngly, although your former
position with CAL FIRE was-not designated in the agency's conflicroflinterest code, the one-
year ban still applies to you if your position should have been designated your agency,s conflict-
of-interest code, because you made or participated in the making o-f gou.**ental decisions that
may have had a reasonably foreseeable material effect on one of yor-, financial interests.
(Section 87406(dx I ) ; Regulatio n lg7 46. I (ax4), copy enclosed.)

A state employee "makes a governmental decision" when, acting within the scope of his
or her authority, he or she: l) votes on a matter; 2) appoints a person; 3iobligates his or her
agency to any course of action; 4) enters into any contractual agreement on b-ehalf of his or her
agency; or 5) determines not to act, unless the determination is made due to a conflict of interest.(Regulation 187 02.1 (copy enclosed).)

A state employee "participates in making a govemmental decision" when he or she
negotiates (without significant substantive review) *itt u govemmental entity or private person
regarding a governmental decision, or when he or she advi-ses or makes recommendations to the
decisionmaker (either directly or without significant substantive review), by conducting research
or an investigation or by presenting any report, analysis or opinion that iequires the exercise of
independent judgment on the part of the employ." und the outcome or purpose of which is to
influencethedecision.(Regulationl87O2.2-("opyenclosed)')

We have advised that an employee participates in the making of a governmental decision,
even if it is reviewed by several of his or her superiors, if any or tnJrotto#ing appty: l) the
superiors rely on the data or analysis prepared by the employee without checfing it
independently;2) the superiors rely on the profe.ssional judgment of the employee; or 3) the
employee in some other way actually influences the final dJcision. (Lit.vcluiitAdri"" Letter, No.
M-96-318 [Memorandum to the Attorney Generall.)

You have stated that you have not been required to file a statement of economic interests
for 

1t 
least several years because you were not a "designated employee,,under the GAL-FIRE

conflict-of-interest code. However, from the facts p.ouid"d in youirequest for advice and
telephone conversations with you, it appears that your position as a Forester II should have been
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designated in CAL FIRE's conflict-of-interest code because you conducted research and made
recommendations to leaders of your agency while serving as an expert on issues involving the
forest and climate change. Moreover, nothing in your faJts indicate rhat the cAL FIRE has
made a determination that your position was proplrly not designated in its conflict-of-interest
code.

Therefore, even if your specific position was not included in CAL FIRE's conflict-of-
interest code, pursuant to the requirements of Section 873)2,the one-year ban would apply toyou because it appears you held a position at CAL FIRE that entailed the making o. purti"ipation
in the making of governmental decisions. (Section 87406(dX1); Regulation Lg74 6.1(a)(2);
Unterueiner Advice Letter, No. I-9g-299.)

. Accordingly, you may not appear before or communicate with CAL FIRE regarding the
issuance, amendment, or awarding of any contracts for a period of one year after you leave stateservice' However, not all communications to a former state administraiive agency employer areprohibited by the one-year ban. The ban extends only to those communications for the purpose
of influencing any legislative or administrative action, or influencing any discretionary act"involving the issuance, amendment, awarding, or revocation of a permit, license, grant or
contract, or the sale or purchase of goods or pioperty." (Section g7406(dxl); Regulation
L8746.1(b)(5).) These communications include;bu; are not limited to, conversin! directly or bytelephone, corresponding by writing or e-mail, attending a meeting, and delivering or sending
any communication. (Regulation 18746.2(a).) A communicationls considered to be for thepurpose of influencing legislative or administrative action "if it is made for the principal pLlrposeof supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action orproceeding." (Regulation 18746 .2(a).)

- Additionally, you may appear before or communicate with CAL FIRE for the purpose ofadministering, implementing, or ftrlfilling the requirements of a pre-existing contract or project,
so long as the services do not involve the issuance, amendment, awarding, or revocation of apermit, license, agreement or contract, or the sale or purchase of goods oi p.op"ay.t"?i"grLri""
18746'l(b)(5XA); Quiring Advice Letter, No. A-03-)72; HananAdvice Letter, No. I-00-209.)

This is a fact-specific query. You may wish to submit more information about and
request further advice regarding a specific contract or project.

The Permanent Ban

The permanent ban is a lifetime ban and applies to any judicial, quasi-judicial or orherproceeding in which you participated while a state od-inirtrotive officiai at cl1- FIRE or anyother state agency. (Sections 8740r and 87402.) Thus, a public official may never .,switch

I Certain other types of communications are rrol restricted under the one-year ban. For instance, it is notconsidered a prohibited communication under the one-year ban, if an individuar: ,i tl participates as a panelist ortbrmal speaker at a conference or similar public event ior educational purposes or to disseminate research and thesubject matter does not pertain to a specific action or proceeding; (2) Attends a general infbrmational meeting,seminar, or similar event; (3) Requests information concerning Iny matter of puilic record; n1. (+) corrunicareswith the press." (Regulation 18746.2(b)(t )_(4).)
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sides" in a proceeding after leaving state service. I "State administrative official means every
member, officer' employee or consultant of a state administrative agency who as part of his or
her official responsibilities engages in any judicial, quasi-judicial oiother proceeding in other
than a purely clerical, secretarial or ministerial capacity." (Section g74006).)

As a Forester II with CAL FIRE, you were a state administrative official for purposes of
the Act' You stated that you testified in judicial proceedings on behalf of CAL FIRE. Therefore,
you are subject to the permanent ban once you leive state service and may not participate in any
proceeding in which you participated while employed by the State. (Section g7400(b).)
"Judicial, quasi-judicial or other proceeding" means ony pro...ding, application, request for aruling or other determination, contract, claim, controveisy, investig-ation, ctrarge, accusation,
arrest or other particular matter involving a specific partt or partiei in any court or state
administrativeagency...." (Sectiong7400(i).) L J ----

However, Sections 87401 and 87402 do not restrict your ability to participate in newproceedings' "The permanent ban does not apply to a 'newi proceeding even in cases where thenew proceeding is related to or grows out of a prior proceeding in whici the official had
participated. A 'new' proceeding not subject to the p.*or"nt ban typically involves differentparties, a different subject matter, or different factual issues from those considered in previous
proceedings." (Risf, supra.) New contracts with the employee's former agency in which theformer employee did not participate are considered new proceedings. (LeslieAdvice Letter, No.I-89-649') A new contract is one that is based on new consideration and new terms, even if it
i^ry9I-ves the same parties. (FerberAdvice Letter, No. I-99-10 4; Anderson Advice Letter, No. A-98-159') In addition, the application, drafting, and awarding of a contract, license, or approval isconsidered to be a proceeding separate from ihe monitoring and performance of the contract,
license, or approval. (Anderson, supra; BlonienAdvice Leiter, No. A-g9_a63.)

Ban on Influencing prospective Employment

Section 87407, the ban against influencing prospective employment, provides:
"No public official, shall make, participate in making, o. ur" his oi trer orficlat position to
influence, any governmental decision directly relatin-g to any person with whom he or she is
negotiating, or has any arrangement conceming, prospective employment.,, 

-- --

You stated that after leaving state service you have now become a private consultant.
Therefore, because you have already left state r"rri." this ban no longer affects you. you have
not provided any information regarding the types of matters in whichlou 111uyt" involved as aprivate consultant that may be affected by the above restrictions. ShoUA you hou" additional
questions with regard to specific issues, please feel free to make further inq"irf.
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If you have other questions on this matter, please contact me at (9r6) 322-s660.

Sincerely,

Scott Hallabrin
General Counsel

Z//1"4&n*-

SKB:jgl

Enclosures

By: Sukhi K. Brar
Counsel, Legal Division


