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This letter supersedes the Klein Advice Letter, No. I-10-184, to the extent that it is inconsistent
with the assistance provided herein.

January lI,20ll

Nancy L. Klein
Senior Associate General Counsel
School and College Legal Services of California
5350 Skylane Blvd.
Santa Rosa, CA 95403

The Klein Advice Letter, No. I-10-184, dated,November Zg,2OlO.
Our File No. I-10-18a(a)

Dear Ms. Klein:

This letter serves to clarify assistance provided to the Ukiah Unified School District (the
"UUSD") in the Klein Advice Letter, No. I-10-184 (copy enclosed) regarding the conflict-of-
interest provisions of the Political Reform Act (the "Act")1, and supersedes Jur prior letter to the
extent that it is inconsistent with the assistance provided herein. Because your questions are
general in nature, we are treating your request as one for informal assistance.2

Please note that our advice is based solely on the provisions of the Act. We therefore
offer no opinion on the application, if any, of other laws that may apply such as Government
Code Section 1090, common law conflict of interest, or Education Cbde Section 35107.

QTTESTTONS

I' Assuming a school board member has a disqualifying conflict of interest in any given
decision by the school board, may the school board proceed to deliberate and vote on the matter?

I The Political Reform Act is contained in Government code Sections 81000 through gl014. All statutory
references are to the Government Code, unless otherwise indicated. The regulations of the fiir political practices
Commission are contained in Sections l8l l0 through l8gg7 of Title 2 of thi California Code of Regulations. All
regulatory ref'erences are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.

2 Infbrmal assistance does not provide the requestor with the immunity provided by an opinion or fbrmal
written advice. (Section 831 14, Regulation 18329(c)(3).)
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2' Assuming a school board member has a disqualifying conflict of interest in any givendecision by the school board, under what circumstances may the board member continue to takepart in the school board's deliberations or vote on the matter?

l' Disqualification under the Act's conflict-of-interest provisions is personal as to theofficial' Assuming.an official is disqualified for making, participating in making, or influencing
a decision by the school board, the Ait's conflict-of-intlrest prouirion', do not preclude theschool board from deliberating and voting on the matter. However, should the disqualifiedofficial take part in the decision, any actiJn taken by the ,"hool board may be void or voidable.

2' An official with an otherwise 
!^rlguairying conflict of interest may not make,participate in making, or use his or her official po*itiIn to influence a decision absent anapplicable exception.

CONCLUSIONS

T.ACTS

ANALYSIS

The Ukiah Unified School District Board of Trustees (the "Board,,) consists of sevenboard members' Prwiously, you have requested assistance on behalf of the Board related topotential conflicts of interest that may arise if a board member has a spouse employed by theyusD' our response- to your original question was provid ea intne klrtril;i." Letter,No' I-10-166, in which we concluded that a board mimber is not disqualified from taking part ina collective bargaining decision regarding salary schedules that will affect his or her spouse,sincome as an employee of the UUSD, ro lorg as the official's spouse will not receive a salarydifferent from other UUSD employees in thJsameiou ctassffication or position. However, wealso cautioned that other collective bargaining decisions -- including, bui not timitea to, staffingand budgetary decisions that_could impact thJclasses or programs in which the board member,sspouse serves -- must be analyzed individually to assess *t 
"tt "r 

specific decisions fall withinthe exception to the personal financial effects-rule for decisions affecting governmental salary.

In light of our previous assistance, you seek supplemental assistance regarding Boarddecisions assuming a board member is disqualified fr# tat<ing part in the decision under theAct's confl ict-of-interest provisions.

Section 87100 prohibits any public official from making, participating in making, orusing his or her official position to influence a governmental decision in which the official has afinancial interest' A public official has a "financial interest" in a govemmental decision, withinthe meaning of the Act, if it is reasonably foreseeable that the decision will have a materialfinancial effect on one 
1l ,o." of the putti. official's economic interests. (Section g7103;

Regulation 18700(a)') The commission has adopted an eighrstep standard analysis for decidingwhether an individual has a disqualifying conflici of intereit in any given gou.-.rntal decision.
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For the pulposes of this-analysis, you have asked that we assume that a board member has adisqualifying conflict of interest from the govemmental decision before the noard.l-^ 
^'-" *

l' Assuming a school board me_mber has a disqualifuing confltct of interest in any givendecision, mcry the Board proceed to deliberate and voi on the matter?

We have previously advised the following:

"Disqualification is personal as to the official and does not prohibit the agencyfrom acting without the official':l"pyt and participarion. This scheme obviously
envisions that the disqualified official plv be supplanted in the decision-making
process where delegation or transfer of the decision is appropriate. Jciltionsomittedl This isthe case so long, as the disqualified official does noi make,
participate in making, or use his/her officiaiposition to influence the making ofthe decision by the person to whom the decision is delegated.,, (neniimtin AdviceLetter, No. A-86-14g.)

Accordingly, the Act's conflict-of-interest provisions do not preclude the school boardfrom deliberating and voting on the matter. Howeier, should the disqualiri"o olri"iul take part inthe^dec-ision' any action taken by the school board may be void or voidable under Section91003(b) ), which stares in pertinent part: ' v^-*vrv e's!

"{Jpon a preliminary showing in an-action brought by a person residing in thejurisdiction that a violation of Article 1 (comme"ncing with Section g7100),
Article 4 (commencing with section 87400),or ArtiJle 4.5 (commencing witrrSection 87450) of chapter 7 of this title or of a disqualification provisioi of aConflict of Interest code has occurred., the court may restrain the execution of anyofficial action in relation to which such a violation o'ccurred, pending finaladjudication. If it is ultimately determined that a violation has occurred and thatthe official action might not otherwise have been taken or approved, the court
may set the official action aside as void. The official actions covered byihis
subsection include, but are not limited to orders, permits, resolutions and
contracts... -"

2' Assuming a school board memb-er has a disqualtfyins conflict of interest in any givendecision, under what circumstances may the board *r*u", continue to take part tn the Board,sdeliberations or vote on the matter?

The Act's conflicrof-interest provisions apply when a public official ..make[s],
participate[s] in makinq, or,in uny *iy attempts to use his [or her] officiar poriiio, to influence agovernmental decision in which he [or she] knows or has ,.uron to know he [or she] has a

3 our current response.is based upon the assumption that a board member has a disqualifying conflict ofinterest in the governmental decision. Thii response doei not address oi revisit the assistance provided in regards toyour previous request.
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financial interest." (Section 87100; Regulation 18700(bX2).) The commission has adopted aseries of regulations defining "making,; *participating 
in making,,,and.,influencing,,a

governmental decision. (Regulations I g702_ tgiOZ.+.)

Making a Governmental Decision: A public official "makes a govemmental decision,,when the official, acting within the authority ornir or her office or position, votes on a matter,appoints a person' obligates or commits his or her agency to any course of action, or enters intoany contractual agreement on behalf of his or her ogrn"y. (Seciion g7100; Regulationt87O2.t(a).)

: A public official ,.participates 
inmaking a governmental decision" when, u.ti.rg *itt in tt 

" 
authority of his or her position andwithout significant substantive or intervening ieview, the official negotiates, uduir", or makesrecommendations to the decision-maker regarding the governmental decision. (Section g7100;

Regulation 18702.2.)

:Therearetworulesthataddresswhetherapublic
official is using or attempting to use rris or t 

". 
official poririon to inRuence a governmentatdecision' The first rule applies when the governmental'iecision is within o. before the publicofficial's own agency or an agency appointed by or subject to the budgetary control of the publicofficial's agency. (Regulation tgloi.i(a).; ln ihese 

"ui"., 
if "rhe ofri-"iut Jontacts, or appearsbefore, or otherwise attempts to influence, any member, officer, employee t, 

"orrrtt*t of theagency" then he or she is attempting to influence a governmental detision. This includes, but isnot limited to, "appearances or contacts by the offiJal on Lehalf of a business entity, client, orcustomer."

The second rule applies when the governmental decision is within or before an agencyother than the public official's own agency, or an agency appointed by or subject to thebudgetarv control of the public official's 1t.-1.r, 6.;i;;io" 18702.3(b).) under this rule, theofficial cannot act or purport o'to act on beialf of or uJth! ,"pr"sentative of, his or her agency toany member, officer, employee or consultant of an agency" to influence a decision that will havea material financial effect on his or her economic interests.

Notwithstanding the definitions_above, Regulation lgl}z.4provides a list of exceptionsto the general rules regarding an official -tirg, f,urti"iputing in making, or influencing adecision' For example, an official is not makin! or p"rti"ip"tirg in mat"ing u !or".,,*.r,uldecision if he or she makes an appearance "as a member oi the leneral pu6ti"Lrore an agencyin the:ou-rs,e of its pre'scribed governmental function to ,"f."r"nt himself or herself on mattersrelated solely to the official's personal inlelesl . . .." (Regulution 1g702.4(a).) similarly, anofficial is not influencing a governmental decision ir ine Iffi"iut "[a]ppears 
'intiesame 

manneras any other member of the general public.before-an agency in trre-couir. orii, pr"scribedgovernmental ftrnction solely to represent himself or h-erseif on a matter which is related to his orher personal interest." (Regulation 18702.4(b)(l).) An official's "personal interests,, include,but are not limited to the following:
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"(A) An intetest in real property which is wholly owned by the official or
members of his or her immediate family.

"(B) A business_entity wholly owned by the official or members of his or her
immediate family.

"(C) A business entity over which the official exercises sole direction and control,
or over which the official and his or her spouse jointly exercise sole direction andcontrol." (Regulation 1 g702.4(bx l ).)4

Additionally, an official may be-able to take part in a decision despite a potentiallydisqualifying conflict of interest under the Act's general exceptions to the conflict-of-interestprovisions' For example, disqualification is not iquired if the governmental decision affects theofficial's economic interests in a manner that is indistinguishable from the manner in which thedecision will affect the public generally. (Section 87rcl;Regulation 1g707(a).) An official mayalso be called upon to take part in a decision, in certain r*" 
"Ir"u-stances, 

d".pit" the fact thatthe official may have. a potentially disqualifying conflict oiinterest under ihe ..iegauy requiredparticipation" exception. (Section g7 tb 1 ; Regrilation 1 g70s.)

Because you have not limited your question to a specific governmental decision, we canonly conclude that an official with an ttherwise disqualifling 
"onfli"t 

of interest may notgenerally make, participate in making, or influence a decision absent an applicable exception. Ifan official with a potentially disqualiiying conflict of interest needs additional assistancereqarding exceptions to the general confltrof-interest provisions, the official should seekadditional advice providing the relevant facts pertainini to the specific gou"**"rtal decision.

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Scott Hallabrin
General Counsel

1-'.
D,,.Dy. Brian G

Counsel, Legal DivisionBGLjgl

a Note that this..exception is very narrow.and applies only to certain public meetings of the agency such ascommunity meetings, intbrmational meetings, ana worksiropr o, ri"r.ingr. Mbreover, comients should be strictlylimited to the official's personal interests, oid th. official should make ilear that he or she is not speaking in theinterest of any other person or group, and that h"-g. r!: is not actint in an otncial capacity. (see simonian AdviceLetter, No. A-09- I 7 4 and, Aclants Advice Letter, No. I_06_ I 29.)


