
Fern Polrrrcnl PRACTTcEs CouurssroN
-128 J Street r Suite 620 e Sacramento, CA g5gl4_232g

(916) 322-5660 o Fax (916) 322_0886

January 2l,20lO

Craig Swieso
16 Marjoram Court
Sacramento, California 958 l4

RE: Your Request for Advice
Our File No. .{-10-207

Dear Mr. Swieso:

This letter responds to your request for advice regarding the post_governmental
employment provisions of the Political Reform Act (the *Act'{r itr'is;r?; i, uor"a on the factspresented; the Fair Political Practices Commission (the "Commission") does not act as a finderof fact when ir renders assistance. (In re oglesby (igls) I Fppc ops. 71.)

Additionally, our advice is limited to obligations arising under the Act. we do notaddress the applicability, if any, of other post-govemment employment laws snch as public
Contract Code Section l04l l.

QUESTION

May you attend and participate in a public hearing before your former employer on aproposed regulatory amendment in which you participateld during your 
"*ptoy-ent 

if your
attendance is to represent yourself and you are not compensatea uy another pe'rson?

CONCLUSION

Yes' Because.you are not being compensated for your attendance at the meeting, youmay attend and participate in the hearing forihe purpose of ,.p.rr"nting your own interests.

FACTS

You are curently an attomey with the Franchise Tax Board (FTB) and will be
'state service in January 20ll to take a position with a national accounting firm. over

leaving
the past

I The Political Retbrm Act is contained in Government Code Sections g1000 rhrough gl0l+. All sraruroryref'erences are to the Government Ctlde' unless otherwise indicated. ihe regutations of the Fair political practices
Commission are contained in Sections l8 I l0 through 18997 of ritle 2 of thi Califbrnia Code of Regulations. Allregulatory ret'erences are to Title 2' Division 6 of thi Calitbrnia Code of Regulations, unless otherwise indicated.
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year you have been involved with drafting amendments to california code of Regulations,title 18, section 25106.5-1. on April zt,.1oroo"d s;;;ber22,2olo,you acted as a hearingofficer during public meetings whirein the proposea o'-lna-"nts were discussed. This processis still in the informal stage.lhe for.not regutotory p;;;;; with the office of AdministrativeLaw (oAL) has not.yet b"-gul. The propos"d orn*t*ents wil very likely be the subject ofanother public meeting, which w1l occtu after you trou".iut" service.

You wish to known if you can participate in any future public meeting involving theproposed amendments as an interested party and not as a formai representativ"e of any person.Because you will only be representing youiself, you will not be compensated by anyone else foryour participation.2 e J

ANALYSIS

Public officials who leave state service.are subject to two types of post-governmentalemployment provisions under the Act, colloquially k";;;;r the .,revolving 
door,, prohibitions.In addition' section 87407 prohibits certain siate and locai officials from ,r"oting, participating inmaking' or using their official position to influence decisions affecting persons with whom thevare negotiating employment, or have any iurangement concerning employment.i'rorlo I"t "'"'Regulation 18747.)

Post-Governmental Employment provisions

The one-Year Ban- The "one-yenr ban" prohibits a former state employee fromappearing before or.communicating wiih,to, coip"n*rlon,his or trer rormer agency for thepurpose of influencing any administrativsor t"gisrutiu" a"iio^ o, ony air"rJonary act involvingthe issuance' amendment, awarding' or,revogation of a permit, Iicense, grant, or contract, or thesale or purchase of goods or prop"iy. (See Section g;ioe:;Reguration rg746.r.)

The one-year ban applies to any employee of a state administrative agency who holds aposition that is designated oi should ue aesignated in trr" og"n"y's conflict-of-interest code.(Section 87406(dxl); Regulati on 18746.1<iltzl.li irr" i.i applies for tzmonrhs from the darethe employee Ieaves state office or employmeni,'which is aerinea as the aut. ttL employeepermanently leaves state service or takls o l.or. orausence. (Regulati on lg7i46.l (bXl) and (2).)

2 You have indicared that your "employer will be paying [you your] basic salary.,' we assume that this
;*ffi*'J;;:,fffi:ll':f;t,loJo'n'o'fn io, vo, ott.noon"T Jt ti. a",.,iu"o o.iiuity a,J that you wiu be

I Because you have already lefi state service, we do not address this issue. The commission does notprovide advice with respect to past conduct.

'' A governmental employee should be designated in his or her agency,s conflict-ot-interest code if theemployee makes or participates in making Sovernmental decisions that have a reasonably tbreseeable material etl.ecton any flnancial inrerest. (Section g:fi}21
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while in effect, the one-year ban applies only when a former employee or official isbeing compensated for his or her appearances or communications before his or her formeragency on behalf 9f any person as an agent, attorney, or representative of that person.(Regulation 18746.1(b)(3) and (a).) J '

In contrast to the permanent ban,.which only applies to "judicial or quasi-judicial,,proceedings' the one-year ban applies to "any opp"or-"" or comrnunication made for thepurpose of influencing administrative or legistaiive action or influencing any action orproceeding involving the issuance, amendment, awarding, or revocation of a permit, license,grant' or contract, or the sale or purchase.of goods or property." (Regula tion lg746.l(b)(5).) Anappearance or communication is for the "purpose of influLncing" if iiis made for the ;prir"ipri'
purpose of supporting' promoting, influencing, modifying, opposing, delaying, or advancing theaction or proceeding." (Regulation 187462.1 A, opp"*once or communication includes, but isnot limited to, conversing by telephone or in person, foo"rponding in writing or by electronictransmission, attending a meeting, and deliveiing orsending any communica tion. (Id.)

S ection 8ZO}Z(a) defines ..admini 
strative action,, as :

" (a) 'Administrative action' means the proposal, drafting, development,
consideration, amendment, enactment, or difeat by any state agency of any nrle,regulation, or other action in any ratemaking procieding or *iqu;i-r"glir"ii".j
proceeding, which shafl incrude.lny proceeJing gou"*.a uy itrapter:.s(commencing with section 113a0) oiParr I ofblvision I oirniz..
Section 82037 defines ,.legislative 

action,, as:

"'Legislative action' means the drafting, introduction, consideration,
modification, enactment or defeat of any bill, resolution, amendment, report,nomination or-other matter by the Legisiature or by either house o, unycornrnittee';u-bcgmmittee, joint or select committee thereof, or by a #mber oremployee of the Legislature acting in his official capacity. .Legis'lative 

action,also means the action of the Governor in approving or vetoing any bill.,,

Finally, appearances and communications are prohibited only if they are before a stateagency that the public official worked for or r"pr.rrnr"Jor a state agency ,.which 
budget,personnel, and other operations" are subject to ih" control of u rtut" 

"ug;rly 
itre puutic officialworked for or represented. (Regurati on_1u+6.1(bx6)., This would appry to any coveredcommunications you may have with FTB.

However, not all communications are prohibited by the one-year uarl. appearances orcommunications before a former state agency employer, made u, portof ,.r"-i."s 
performed toadminister, implement,.or fulfill the requirements of an existing permit, license, grant, contract,or sale agreement may be excluded from the [one-yearJ prot iuition, . , . p.riJ..r ,n. services donot involve the issuance, amendment, awardirg, oi..rl.otion of any of these actions or
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proceedings." (Reguration lg746.l(b)(5)(A); euiringAdvice Letter, No. A-03_2 7zi HananAdvice Letter, No. I-00-209.)

Additionally' Regulation t8746.2(bXl)-(4) provides that appearances or commlrnicationsare not restricted under the one-year ban, if an inaiviauu: 
-

"(l) Participates as a panelist or formal speaker at a conference or similar publicevent for educational purposes or to disseminate research and the subject matterdoes not pertain to a specific action o. p.o.."Jing,

"(2) Attends a general informational meeting, seminar, or similar event;

"(3) Requests information conceming any matter of public record; or

"(4) Communicates with the press.,,

we have also advised that a former agency official may, without violating the one-yearban' draft proposals on a client's behalf to belubmitt"J lo the agency so long as the formeremployee is not identified in connection with the clienis efforts to influence,administrativeaction' (cook Advice Letter, No. 4-95-3 2l; Harrison Advice r"tt"., No. 
- 
i-gz-zsg.) similarly,a former agency official may Lrse his or her expertir" to oauir. ctients ;;rh; proceduralrequirements, plans, or policies of the offici.rt r".-* ["n"y so long as the employee is notidentified with the employer's efforts to influenc. ,h. d;n" y. (perryAdvice Letter, No. A-94-004.)

The Permaner.tt Ban- The "permanent ban" prohibits a former state employee from"switching sides" and particip ating,for compensation, in any specific proceeding involving thestate of california or assisting othiis in the'pr"r"aini-iiir," pio""rJiig-ifie in which theformer state employee participated while 
"rnpfo1r.JUfri" rro,.. (See Sections g7401_g 7402;Regulation lS74t.t.)

The permanent ban is a lifetimetan and applies to any judicial, quasi-judicial, or otherproceeding in which.you participated while you r"*ra as a state administrative official."'Judicial' quasi-judicial or other proceeding' -"un, ory plceeding, application, request for amling or other determination, coniract, clairi, .g{;;i investigation, charge, accusation,arrest or other particular matter involving.e specific party or parties in any court or stateadministrative agency ' ' '." (Section az4oo1").1 eaiirionotty, an official is considered to have'participated" in a proceeding if he or *",l"tn ill;1il;roceeding ..persona1y, 
andsubstantially through decision, approval, disapprovar, ro.rir *ttt"ri.r"orr*artion. renderingadvice on a substantial basis, lnvestigation, oi ir. of conficlential intbrmation . . ..,, (Section87400(d).)

"The permanent ban does not apply to a 'new' proceeding even in cases where the newproceeding is related to or grows out oi a irior pro...alng in which the official had participatecl.A 'new' proceeding not sllbject to the p.rron"nt ban typi"caily involves aitrerent parties, a
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different subject matter, or different factual issues from those considered in previousproceedings." (Risr Advice Letter, No. A-04-lg7; also see Donovan Advice Letter, No. I_03_I l9') New contracts.with the employee's former agency in which the former employee did notparticipate are considered new pro""laing s. (tesli iiii"" t"tt"r, No. I-gg-64g.) A newcontract is one that is based on new 
"ontid"roiion 

and new terms, even if it involves the sameparties' (Ferber Advice Letter, No. I-99-10 4; Anderso, eoui." Letter, No. A-9g-159.) Inaddition' the application, drafting, and awarding of a contract, Iicense, or approval is consideredto be a proceeding separate fromJhe monitorin! orra p".ro*ance of the contract, Iicense, orapproval. (Anderson, supra; BlonienAdvice f-"etter, foL. e_Ag_aOt.l

Because you,are not being compensated to appear and participate in the public meetingsheld by the FTB' and you are attJndins t"rtll to.r"piJr"nt your o*n interert, neither the one-yearban nor the permanent ban apply to yo"u in this ,it,rition-'"'

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Scott Hallabrin
Counsel

By: J. Lenkeit
Senior Counsel, Legal Division

wJLjgl


