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Re: Your Request for Ach·icc 
OurFilc�o. A-l�-133 

October 15. 201-4 

Thh le1tcr rcspond-. to your rcqucst for ad, ice on hch,llf of Lion·., G,lle Communit� 
Sen 11.'c, Di-.tnct !LGCSD) regarding the rnnllict of intcn:,t rnde prm i-.ion-. of the Plllitical 
Reform ;\ct tthe '·Act 

.. 
). 

1 
Because the Fair Political Pr,1ctH:c, Commi"�inn (the ··commi-.-.iun·· > 

doc-. not ,1c1 a-. a finder of fact when it render-. ,uh ice ( /,1 n• Ot:h·,h_, ( 1975 J I FPPC Op�. 71 ). 
thi, ad, il.'c i<. h,1,cd -.olcly on the fat:h prc,ented. 

QlJESTIO:\ 

h the LGCSD ,1 local gowrnment agcnc� that i-.. required to promulgah: a rnntlit:t of 
intcrc<.t t:ode ., 

CONCLl'SIO:\ 

Ye-.. The LGCSD is a public agency for purplN�., of the .-\cl. and i-.. required to 
pm mu I gate ,1 l.'<'11 tlict of i ntercst code. 

FACTS 

You -.enc ,i-.. lcg,ll counsel to the LGCSD. a C0rnmunit� Sen ice, Di:-trict in Santa Clar,1 
Count�. The Count� h,.b requested that the Director., of the LGCSD .idopt a rnnllict of intere,1 
codt!. Tht! LGCSD ho,trd does not belie,·e adoption of the c:onllict of intere,1 code is required. 
You pro, ided the following facts. 

The: P11ht11.·JI R..:h•rm .\cl ts c11n1ain..:d in Gn, dnmc:nl Code: �..:da,n, '\ I 000 through 91 (I I➔. All �t,llulm� 
rc:tcn.:n-:1., Jr..: tn th..: G�, c:rnmc:nt Code. unlc:5s othc:n, i,..: indtl!Jtc:d Th..: rc:gulJt1on, of th..: Eur Political PrJl!IIC6 
CPmmh,l\ln .1r1.· <.on1 .. 11ncd 1n S..:cti11n, I 8 I IO through 18997 of T11I..: 2 l•f the: CJhfPrntJ Cl1dc: of R..:gulaunn, :\II 
r..:gulJtnr� rd",:rc:n1.·..:, Jr..: 1' Till..: 2. Dh·i:..ion ft l•f th..: Calif11rn1.1 Cl,Jc: ol R..:gul.11uin,. unlc:s, uthc:rn 1s..: indicat..:d. 
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• The LGCSD was authorized on May 12, 1998 by the Santa Clara Local Agency 
Formation Commission ("LAFCO"). You stated that the LGCSD was formed at the 
request of two pri vale entities, Lion· s Gate Golf Partners LLC and Lion's Gate Estate 
Partners LLC, and not the public. 

• The LGCSD provides services for a country club and the Corde Valle subdivision, a 
residential community with a private constituency of approximately 93 residents on 1,450 
acres. Services provided by the LGCSD include sewage collection and maintenance of a 
wastewater treatment facility.2 The services also include homeowners' association 
functions such as maintenance of roadways, land!.caping, gates, and other common 
improvements, storm drains and drainage easements, and utilitie-; \\ ithin the private 
streets of the Corde Valle subdivision. 

• You stated that the LGCSD"!, long-term purpose is not tied to any government agency in 
the sense that there is no plan to eventually transfer any assets or facilities to an agency. 
Rather, the plan is to keep the LGCSD functioning independently from any government 
entitie!'I as much as possible. 

• While the County Board of Supervi!'lor!'I h,1s in the pc.1r.;t appointed members to the LGCSD 
Board, it did so only because of a lack of volunteer re�ident-. to serve. Ideally, the 
LGCSD envisions Board membership to be compri-.cd entirely of residents elected by 
resident!.. Thus, you state that while the County may ha\e a role in selecting Board 
members, its authority in doing so b limited and superfluous when community resident!, 
are willing to serve. 

• The LGCSD"s primary revenue source is property tax asse!->sments. These arc charged to 
residential lot owner!. and the got f course and resort and constitute almost 1 OO'h- of it-. 
revenue!.. You stated that the LGCSD doc!. not provide any service!. to the "general 
public," only the resident!, in the Corde Valle !->ttbdi\'i�ion. The LGCSD facilitie� and 
infra,tructure were all built with private fundr.;. All funding: and revenue ha-. been dcri\ cd 
!,Olely from either the developer and/or the propert) owners in the district. The LGCSD 
funding is entirely independent of any public funds or loans or guaranty of fund!->. 

• The LGCSD Board present!) consists of five unpaid volunteer members elected by 
Corde Valle residents. The LGCSD has no employee�. All service� are pro\'ided b) 
independent third party vendor!, that contract with the LGCSD. none of whom you stated 
have any financial relationship with any Board members. 

• The Santa Clara County Counsers Office. as coun!\el for the County. is the code 
re\·iewing body for any conflict of interest code the LGCSD might adopt. The County 
Coun<;eJ"s Office has taken the position that the LGCSD is required to create a conflict of 

: You noted many private t!Otities prm ide these sen1ce;,,. �ou located mer I 70 pmatcl)-l>\\ned 
\\a�tt!\\Jtcr treatment facilities. 
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interest code. It is your belief that the County must take this position becau<;e the 
LGCSD was formed as a CSD. 

On August 6, 2014 and October 3, 2014, you provided the following additional 
information: 

• A<; a CSD, Lion's Gate has an option to access public funds (state revolving fund-;, 
funding through private constituency), however has chosen not to. 

• The County has limited involvement in the running of the LGCSD. For example, the 
LGCSD provides tax roll information to the County, which then charges the LGCSD a 
1 % fee (based on the total amount of the tax roll) for its "collection service.'· This i-; 
similar to other contracts for services with vendors. 

• The LGCSD board's relationship with their constituency (and accountability to the 
constituency) ii; currently controlled in the LGCSD's governing documents, not based on 
regulations or statutes. You stated there arc built-in controls in gO\ erning documenl-'> and 
an cnforceinenl mechanism available to residents. 

The /..AFCO Process: You also provided a copy of the original Feasibility Study 
prepared by Pacific Advanced Ci\il Engineering. Inc., on September 17, 1997, in connection 
with the LAFCO proposal. The report reflects the analysis of alternative approachec, to 
formation of a CSD and why these other approaches were not satisfactory. 

• Individual Septic Tcmks: Individual Septic Tanks were considered hut determined to not 
be fcac,ihle because of groundwater and soil conditions unique to the site. 

• Mello Roos Di.\trict: This was not feasible in part because the County was not to be 
invoh·ed in the financing. 

• Stat11� quo: If no proYision is made for the common ownership and operation of the 
propoc,ed services there will be no coordinated plan for the creation and operation of the 
Treatment Facility and Water System. There will be no common ownership. There will 
be no efficient method for the recovery of the expense of installation of the improvements 
and the continuing cost of operation. 

• M1111icipal Atfrisory Co1111dl: A Municipal Advi-;ory Council would have no authority to 
charge for services provided nor could it provide for operation and maintenance of the 
Treatment Facility. The CSD could accomplish both the financing of construction of the 
improvements and. thereafter the structure for collection of operation and maintenance 
fees. The Board of the CSD will provide a body for the orderly operation of the facility. 

• Cou11ty Service Area: The scope of the CSD is site specific and there is no need for a 
County Wide Service area. Other areas of the County would not benefit from the 
facilities and\\ ould have no interest in the operation or maintenance of the 
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improvement-.. The limitation on the size of the facility would not allow for expansion 
for service to any other County areas hereafter developed. 

• C011solidatio11 with existi11g districts: There arc no exiMing districts within the area that 
provide comparable services. The CSD proposed is site c;pecific and the services to be 
provided will have no direct benefit to other Community Service Districts that may exist. 

• A1111exatio11 to an existing city: The nearest cities are Morgan Hill and Gilroy. It is not 
feasible for the annexation to either since each is physically removed from the site. Any 
such annexation would require annexation of large parceb of undeveloped land between 
the site and present city limits. Such a scheme would increase the growth potential for 
the area. Additionally the services pro\'ided by the CSD arc site specific and cannot be 
expanded and therefore could be of no benefit to either city. 

• /nrnrporati11g a 11e1r city: The narrow scope of the CSD and the availability of other 
services within the area make the formation of a new city economically unfeasible. 

ANALYSIS 

An express purpose of the Act, as set forth in Section 8 I 002( c ), b that the asset-. and 
income of public officials, which may be materially affected by their official actioni,, should be 
dbclosed, and in appropriate circumstances, the public officiab should be disqualified from 
acting, in order that connicts of intcre-.t may be avoided. To that end. the Act requirei, specified 
public officiab to disclose their economic interests as pro\'idcd in Sectioni. 87100-87210, and a 
broader group of public officiab to disclose their economic interests a, provided in the conflict­
of-interest code of the agency that employs them.' (Sections 87300-87302.6.) 

The term .. agency, .
. as defined in Section 82003 includes a '"local government agency." 

··Local government agency"' is defined a-.: 

''(A] county. city or di�trict of any kind including school district, or any 
other local or regional political �ubdivi�ion. or any department, division. bureau, 
office. board. commbsion or other agency of the foregoing.'' (Section 82041.) 

The LGCSD \\a ... formed under Government Code Section 61001 et seq. (abo know as 
Community Sen ices District Law) (Section 61000.) The Community Services District Law wa-; 
subst,.mtiall) rewritten in 2005 by SB 135. According to the analyi;;i!) by the Senate Rules 
Committee. the bill provided multiple reform-.: 

• .. Authorizes CSDs to exercic;e some specific regulatory powers and public services that 
are similar to the powers and sen ices provided by the underlying counties and cities." 

1 Generali}. nc\\ agcncic!> ha\l! six months to adopt a code (Sl!cllon 87303): \\hercas agcncu!� that 
cxpcncncc changed c1rcum,;tancc,; mm,t amend their codl!s "ithm 90 da},;. I Section 87106.) 
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• "Provides statutory cross-references to the following existing laws that apply to CSDs as 
well as to other local governments·• including: election procedures under the uniform 
district election law; open meetings under the Ralph M. Brown act (applicable to local 
government agencies); opportunities for initiative, referendum, and recall elections; using 
the joint exercise of powers act; record retention and destruction; employee relations 
under the Meyers-Milias-Brown act (an act to promote the improvement of personnel 
management and employer-employee relations within the \·arious public agencies in the 
State of California by providing a uniform basis for recognizing the right of public 
employees to join organizations of their own choice and be repre!lented by those 
organizations in their employment relationships with public agencies); providing 
employee benefits; providing public services and facilities just like municipal water 
district!I, sanitary districts, fire protection district�, recreation and park districts, mosquito 
abatement and vector control districts, library districts, airport districts, and pest 
abatement diMricts: annual allocation of property tax re\'enues; levying benefit 
assessments with property-owner approval. 

Community Ser\ 'iccs Di�tricts have consistently been recognized as local public entities 
by the court<;, the Commission, and the Attorney General's Office. (Sec Jerry Ric.:lmumd 1·. 

Shasta Community Serl'ices District (2004) 32 Cal. 4th 409, -.J 1 5 :  Dengler Advice Letter, No. 1-
1 3-121; S,wdgra.u Advice Letter, No. 1- 1 2-066: 92 Ops. Cal. Ag. --1-1.) A Di�trict so formed 
under the Community Services District Law is a political subdivision and public agency of the 
State of California. (Et�l{emmlf Co1111111mity Serl'ice.1· District r. City rfMoreno Valley ( 1 995) 36 
Cal. App. 4th 1157. 1 1 59.) 

•·we consider first whether membership on the board of directors of a 
community _..,erviccs district is a public office. Government Code section 61200 
provide . ., that each community services district shall have a board of three or five 
director_.., who shall be elected at large. Thus the position of director is created by 
law. Directors generally serve four-year terms (Gov. Code. § 61400 & Elec. 
Code, § 23506) and until their successors qualify (Gov. Code, § 61206). Thus the 
positions of director are continuing and permanent. not transient, occasional or 
incidental though incumbents may come and go. The board of director!> is the 
governing body of the district (Gov. Code. § 61300) authorized to provide its 
inhabitants with water, sewer and garbage services, fire and public protection, 
recreation facilities, mosquito abatement. street construction and lighting, public 
airports and transportation services as designated in the petition for formation of 
the district (Gov. Code, §§ 6 1 600 & 6 1 301 ). The board of directors has power to 
legislate by enacting ordinances (Gov. Code. §§ 61223, 61227, 61228, 61229, 
6 1 621.5, 61623.4 & Health & Saf. Code, § 13869 ). It is therefore clear that the 
law has conferred upon directors of community services districts authority to 
perform public functions for the public benefit and exercise some of the sovereign 
powers of the state. Thus the position of director of a community services district 
meets the definition of public officer set forth in Rapsey and is therefore a public 
office within the doctrine of incompatible public offices. (68 Ops. Cal. Atty. Gen. 
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337, 34-+; See also, Eldridge 1·. Sierm View Local Hosp. Dist. ( 1 990) 224 Cal. 
App. 3d 3 1 1 .)'' (Ibid. ) 

Based on the foregoing, there is no basis to conclude that the LGCSD, expres�ly formed 
under the Community Services District Law, would not be a government agency under the Acl. 
(See Sections 82003 and 8204 1 .) 

Finally, you have presented arguments as to why LGCSD ic; still different from other 
CSDs.°' For example you stated that: 

I. The LGCSD 1rasfor111ed by prfrme e11tities. 

A LAFCO is charged with the power to form new districts by the government code. The 
Government Code contemplates these petitions to form a CSD may be made by private entities 
such as occurred in the formation of the LGCSD. 

2. Tht• LGCSD does 11ot sen•e the ptthlic. 

Under the Act, the general public means those persons within the juri�diction of the 
official's agency. (111 re 011·e11 ( 1 977) 2 FPPC Op-;. 77.) Prior to the formation of the LGCSD, 
the Corde Valle residents were !-.erved hy the County. After the formation of the LGCSD. thi., 
portion of the public ,, a<; served by the LGCSD. The LGCSD continue!-. to �crve the public 
within its boundaric�. just like any other CSD. 

3. The LGCSD plans to.fimctirm i11depelllle111/y.fro111 any gm·e1w11e11t e111ities a., 1111,c/1 o., 
possible. 

The fact that the County Board of Supervisors has in the pa!-.t appointed members to the 
LGCSD Board and can in the future. supports the characterization of the LGCSD as a 
governmental entity. Further, ai; noted above. in 68 Ops. Cal. Atty. Gen. 337. 344, the attorney 
general concluded that CSD'., were subject to the incompatible offices doctrine as well as the 
conflict of interest pro\'ision� of Section l090. Both bodies of law, l ike the Act, apply only to 
governmental entities. 

4. The LGCSD has mt option to access public./imds (state n·rnfri11g f1111d.,'). lwll'e1·er ha � 
dlO.\'l'll llOt ((). 

� You also proposed we ,mJlyze the status of thi: CSD under the facwr,; set forth in In rt' Siegel ( ( 1 977)  � 
FPPC Ops. 62 ). In the Siegel opmmn the Commission developed an anal} 11cal framC\\OTJ.. lo determine ,, he1hcr 
,;ecmangly pri\ale cmities arc public agencies under the Act. For examph!. m the Siegel opinion. the Comm1,;,ion 
held thJt a nonprofit corporallon formed for the purpose of acquiring and operating a \\atcr S)Slem \\J<; a puhlic 
Jgency under thl! Act. Howc,cr . .. ,he Sicgl!I factors arc not applicable to . . . entities formed pur,uant to a ,;tatute. h) 
virtue of the statute cnahling it . . . ... Thcsl! an: dearly local government agencies. ( We, H Ac.h ice Lener. rnpm: 
Crabb Advice Le11er. No. A-97-575. ) .. When we have advised that such entities arc clcarl} puhhc. 11 is not 
necc!>sary tu appl) the Sit•gel crneri.i to determine that they arc puhlic agcncie� \\ 11hin the meaning of the Act. 
(Siegel Advice Lcucr. No. A-8 1 -015:  Alperin Advice Lcucr. No. 1-94- 177.)"' (Mc G,c• Ad\ 1cc Leucr. No. 1-06-207 .)  
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Private entities would not appear to have access to public revolving funds in the same 
manner as LGCSD. The fact that the LGCSD has decided not to exercise some of the 
advantages of being a public entity doei, not negate the LGCSD's legal status as a public entity. 

5. The LGCSD board's relationship with their comtituency (and accoumability to the 
constituency) is currently com rolled i11 the LGCSD 's go1·er11i11g documellls, not based 011 

reg11/atio11.\· or .�tatutes. Tlrere are built in cmlfrols i,1 governing dornments mu/ an e1�force111em 
mec/umism. 

In the past the Commission has considered whether internal safeguards and controls of an 
agency supported a wai\'er of the Act's requirements and declined to waive the Act's 
requirements. (See e.g .• Tocher Advice Letter, No. A-06-165.) In this case, the Act require� a 
public agency to adopt a conflict of interest code. Having additional internal safeguard� is 
laudable, but docs not support a waiver of the Act's requirements. 

6. Finally, your feller mu/ the lettl!l'from James Mattlte 1r.\ r!f PACE (the firm that 
assisted the original dei·elopers in the formation rf the CSD) rai.\'ed the issue <f the potelltial 
lmrden that 11·011/d re.rnlt .f1·om being sul�ject to the cm!flict of interest code req11ire111ent of the 

Act. 

The development of the code. which would only apply to the five directors. is a relatively 
�imple process that the County could assist with. Additionally, in de\'eloping the code, the 
agency should tailor the limited disclosure categories to the actual duties of the Board Members. 
Again, the County should he able to as-"ist in the de\'elopment of the code. 

In conclusion, we agree with the County that the LGCSD is a public agency for purpo�es 
of the Act and is required to adopt a conflict of interest code. 

If you have other questiom on this matter. plea�c contact me at (916) 322-5660. 

JWW:jgl 

Sincerely. 

Zackery P. Morazzini 
neral Counsel 

nt General Counsel 
IVISIOn 


