
FAIR POLITICAL PRACTICES COMMISSION 
428 J Street • Suite 620 • Sacramento, CA 95814-2329 

Philip D. Kohn 
Laguna Beach Cit) Attorney 
611 Anton Bh·d .. Suite 1-l-00 
Costa �vlcsa. CA 92626 

Re: Your Rcquc<,I for Ad\·icc 
Our File No. A-t.i-136 

Dear �Ir. Kohn: 

(916) 322-5660 • Fax (916) 322-0886 

Augmt 12 .201-l-

Thi.., lctll.'r re.,pond.., lll your rcquc<,t for ..tlh 1cc on hehal r nf Cit) l\ lanagcr John Pietig 
regan.ling the conflict of inten:st pnn·i..,ion.., of the Polittcal Reform r\ct nhc ·· .. \c1 .. , 1 and 
Cim'l.�rnmcnt Cmk Scc11on I 090 ( .. Section I 090 .. 1. Bcc.iu,c !he Fair Political Pr.1cticc-, 
Commission (the ··conuni,sion·· I doc.., 1101 ,tel ,i... a finder of f,u.:t \\ hen it render., a1,-.i,1,111cc (/11 re 
Ogles/,_\' ( 1975) I FPPC Op,;. 71 ). thi� lc11cr 1, h,1..,ed on the f,tch presented. 

Plca,c note that after forwarding yuur request to the Attorney General'..; Orlice ,ind the 
Or,mge o,.,trict Attorney's Oflkc. \\'e did not rccch·c a written re,pnnsc from either entil�. (Sec 
Section I 097. I (c 1(4 ). i Finally. we arc required 10 adYisc you that the following mh ice t<, not 
admi,,rhlc in a criminal proceeding against ,111y imli\-idual other than the requcstor. (Sec Section 

1097. lfc)(51.l 

QliESTIO� 

J.., .1 City \-tanager or the City prohibited frnm appn.1\ ing ,111d executing a !nan agrccment 
rcg,1rdmg hi, C'r her home. \\·here the City \\'ill hccomc the lender.' 

CONCLUSIO� 

�o . .-\-. long ,is the City Manager has nn input or participation in the contract in Im rol� 
,b .i ell� emplo)ce. neither the Acl nor Section 1090 prohibih the contract. 

1 ht Pl1li1ical R..:fnrm .-\cl i� n1n1ain..:d in C,on:rnm..:nt Codc S..:t.:111111, l-- I 110/l 1hrough YI O 1-l . \II ,1..11ut, ,r� 
r..:f..:r..:nu:, .ir..: Ii' the G11\..:rnm..:nl C11dc. unk,, otht:n\ i;c inJicat..:J. Thc r..:gulJllon, of th.: Fair P11h11c,1I Pr Jd1c .. ·, 
Co1111111,,11111 ,1r..: c,,ntain..:d in S..:ction� 181 IO thr •ugh I S99i 11f Titk 2 r,f the CJl1t1•rni,1 C11dc 11f Rcgul.111011, \ 11 
r..:gul.ltor� rdcrcn .. c, arc (!1 Title:!. lJivi.,ion fi of th.: Califl1rnia C11d..: 11f RcgulJ110ns. unlcs� othcrn bl.' 1nd1t.:Jll.'U 



FACTS 

File No. A-14-136 
Page No. 2 

You arc the City Attorney for the City of Laguna Beach and you write on behalf of the 
City as well as City Manager, John Pietig. In 2000, the Laguna Beach City Council established 
the "Essential Employee Housing Assistance" Program (the "Program"). The City saw a need to 
provide financial incentives to certain employees who have emergency response duties to li\'e in 
the City so as to be immediately available in case of emergency. Based on the rising cost of 
housing in Laguna Beach, the City developed the Program to make it feasible for those 
employees to obtain housing. 

The Program contemplated two options for financial assistance. The first was a direct 
loan to the employee at an interest rate slightly higher than the rate of return on the City'� 
investment portfolio at the time. The second involved an equity sharing arrangement, whereby 
the City would pay a portion of the purchase price in exchange for a corresponding ownership 
interest in the property. In either instance, the City would benefit financially, although the 
benefit in the case of equity sharing would be contingent on continued increases in home prices. 
Any proposed agreement pursuant to the Program required the approval of the City Council. 

In 200 I, the City Council authorized then City Manager, Kenneth Frank, to negotiate two 
agreements: one with a Battalion Chief in the Fire Department, and one with John Pietig, then­
Assistant City Manager. Mr. Pietig's agreement incorporated the equity-sharing model. The 
parties entered into the agreement on December 18, 2001 and amended it on December 7, 2010. 2 

The equity-sharing model has recently generated an unforeseen issue - the inability of 
employee� to refinance mortgages because of new and more restrictive lending requirement� 
resulting from the fall-out from the financial crises. In short, lenders now will not consider 
refinance applications of properties affected by equity-sharing agreement because the parceb 
have dual ownership. In an attempt to address and correct this inequity, the City Council is 
prepared to consider a "take-out"' of the existing financing and assume the po!lition of lender 
under a fir�t tru<;t deed. The interest rate would have a floor and ceiling consistent with the 
commercial lending rates generally available to homeowners with good credit and taking into 
consideration the amount of the loan. Two current housing a"isistance agreement-; - the one 
with Mr. Pietig, and one with Tom Christopher, a Battalion Chief in the Fire Department -
would be eligible for this modification. 

Because Mr. Pietig has been promoted to City Manager since he entered the hou"iing 
agreement, he now has contracting authority with the City. Regarding his own agreement with 
the City. howe\'er, Mr. Pietig would not be at all involved in preparing the loan agreement on 
behalf of the City, nor would he be signing the loan agreement on behalf of the City in his 
official capacity. Mr. Pietig' s interest in the matter would be disclosed and noted in the official 
record of the City Council's proceedings at the time the loan agreement would be presented for 
consideration and action. Mr Pietig has stated that he would leave the room and not participate 

� The Cit) ha� ,incc apprm cd three other similar agreements for cit� emplo} ecs \\ 1th emcrgcnc) response 
duties. 
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in the presentation to or deliberations of the City Council at the public meeting, and Mr. Pietig 
would not undertake to use his official position in an attempt to influence members of the City 
Council as to the matter. 

ANALYSIS 

Section 1090 

Section I 090 generally prohibits public officers, while acting in their official capacities, 
from making contracts in which they arc financially interei;tcd. Section 1090 is concerned with 
financial interests, other than remote or minimal interest.,, that prevent public officials from 
cxercb,ing ab.solute loyalty and undivided allegiance in furthering the best interests of their 
agencies. (Stigall r. Taft ( 1962) 58 Cal.2d 565, 569.) Section I 090 i!. intended "not only to 
strike at actual impropriety, but also to strike at the appearance of impropriety.'' (City of 
Imperial Beach 1·. Bailey ( 1980) 103 Cal.App.3d 19 I. 197.) 

Under Section I 090, ··the prohibited act is the making of a contract in which the official 
has a financial interest.'' (People , •. Honig ( 1996) 48 Cal.App.4th 289, 333.) A contract that 
violates Section 1090 is void. (T/10111.wm 1·. Call ( 1985) 38 Cal.3d 633, 646.) When an officer 
with a pro-.cribed financial interc!-it i.s a member of the governing body of a public entity, the 
prohibition of section I 090 al,;o extends to the entire body. (89 Ops.Cal.Atty.Gen. al 50.) The 
prohibition .ipplies regardle,;, of whether the terms of the contract arc fair and equitable to all 
partie!.. (Tlwmso11, .wpra, at pp. 646-649.) 

We typically employ a !.ix-�tcp analy�is to determine whether a public ofticial ha� a 
di<;qualifying conflict of interc�t under Section I 090. 

Step One: Is the City Manager subject to the pro,·isions of Section 1090? 

Section I 090 provide-., in part. that "{m]cmben, of the Legi,lature, state, count), district. 
judici.il district, and city officer� or employee,; shall not be financially intere-.ted in any contract 
made by them in their official capacity, or by any body or board of which the} are member ...... 

The City Manager is therefore co\'ered under thi!. prohibition as a city employee. 

Step Two: Does the decision at issue im·oh·e a contract? 

To determine whether a contract is im ohed in the decision, one may look to general 
principles of contract law (8-l- Op,.Cal.Atty.Gen. 34, 36 (200 I);-� 78 Ops.Cal.Atty.Gen. 230, 23-l­
( 1995) ), ,, hile keeping in mind that ·'specific rules applicable to Sections I 090 and l 097 require 

1 We note that opinion� i�\ucd h) the Atlornc) General's Office arc entitled to considcrahlc weight 
( California A HII. of Pj:\ clrnlog, Pro1·iclr1 � 1. Rank ( 1990) 51 CaUd I. 17 }. especially where. as here. it has 
regular!) pro, ided ad, ice concerning a pJrucular arc.i of la\\. ( Then pe , . Long Beac/1 Cn1111111111ir_, Cnlle11e Dist .. 
f 20()()) 83 Cal.App.-hh 655. 662: Frrec/0111.Ve111pt1pcn. foe. 1. Ora11ge Cowm Employee.� Rerire111ellf S_\Stem ( I 99� I 
6 Cal.-tth 821. 829.) 
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that we view the transactions in a broad manner and avoid narrow and technical definitions of 
'contract., ., (People v. Honig, supra, at p. 351 citing Stigall, supra, at pp. 569, 57 1.) Here, the 
City will be entering a lending agreement with the City Manager. A contract is involved in the 
decision. 

Step Three: Is the City Manager making or participating in making a contract? 

Typically, a contract is "made" on mutual assent of the involved partie!). (Stigall, supra, 
at p. 569.) In addition, making or participating in making a contrnct ha!) been broadly construed 
to include those instances where a public official ha<i influence O\'er the contract or il, terms. 
(See 80 Ops. Cal. Atty. Gen. 41 ( 1997).) No contract is "made" and no duties attach until one 
party has offered and another has accepted and consideration i, exchanged. But before this, 
there are "negotiations, discussions, reasoning, planning, and give and take," all of which are 
instrumental in "making" the agreement. (Stigall, .rnpm, at p. 569.) 

Herc, the City Manager and the City are co-owners of a house that they would like to 
refinance. To do so, they will enter into a contract in which the City is the lender and the City 
Manager remains the owner, with the City maintaining an equity interest in the house. While the 
City Manager typically oven,ces, approYes, and sometimes drafts contracts on behalf of the City, 
most of which must be approved by the City Council, he will not have any input or O\'er!>ight on 
this contract. He will not participate in his official capacity on any level. 

We have previously found thal a planning commissioner who enters into a contract in her 
private capacity on behalf of her business and had no input on the contract from her public role 
wm, not "making" a contract under Section 1090. (Sec A w11c:io11 Advice Letter, 14-062.) 
Similarly. the Attorney General has found that city firefighters who developed a firefighting 
protecth·e mask and sought lo sell the mask to their own city's fire department were not 
"making .. a contract. (80 Op!,.Cal. Atty. Gen. 41 ( 1997).) There, the firefighter� formed a private 
company and pitched their product to the fire chief. (Ibid. ) The Attorney General found that the 
firefighters would not be involved as city employees if the contract moved forward beyond the 
fire chief to the city council, the body that would actually be making the decision. (Ibid. ) 
Because the firefighters would not be making the contract, '•including its embodiments, .. and had 
no input into the procurement process, the Attorney General opinion concluded that there would 
be no Section 1 090 violation. (/hid; see also 63 Ops.Cal.Atty.Gen. 868 (1980) [finding that a 
real e1;tate appraiser could purchase property within the county at a tax-deeded land sale where 
he did not participate in or influence the appraisal].) 

Provided the City Manager recuses himself from any decision related to the contract and 
has no input into the preliminary discussion, negotiations, and execution of the contract, he is not 
prohibited by Section 1090 from entering the contract in his private capacity. (See, e.g., 82 
Ops.Cal.Atty.Gen. 126 ( 1999) [a person in an advisory position to a contracting agency (who is 
not a board or commission member) can avoid a conflict in limited factual situations by 
disqualifying him- or herself from any participation in connection with the contract].) 
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Because we conclude that the City Manager will not be "making a contract in his official 
capacity,'' we do not apply the remaining steps in the analysis. 

Political Reform Act 

The Act's conflict of interest provisions ensure that public officials will "perform their 
duties in an impartial manner, free from bias caused by their own financial interests or the 
financial interests of persons who have supported them." (Section 8 l 00 l (b).) Section 87 100 
prohibit� any public official from making, participating in making, or otherwise using his or her 
official position to influence a governmental decision in which the official has a financial 
interest. 

The general rule is that a conflict of interest exists whene, er a public official makes a 
governmental deci�ion that has a reasonably foreseeable material financial effect on one or more 
of his or her financial interests. 

Is the City Ma11ager a public official 1111der the Act? 

The Act'i,, conflict of interest provisions apply only to "public officials." (Sections 87 1 00, 
87 103;  Regulation I 870 I .) "Public Official'' is defined by the Act to include "every member, 
officer, employee or consultant of a state or local government agency," ,vith some exceptioni,, not 
relevant here. (Section 820-J8.) "'Local government agency' means a county, city, or district of 
any kind, including a ,<,chool district, or any other local or regional political subdivision, or any 
department. di vb.ion, bureau, office, board, commission or other agency of the foregoing." 
(Section 8204 1 . ) Con-;equcntly. the City Manager is a public official for purposes of the Act. 

Is the Cit)' Manager making, participating in making, or i11J111e11cing a governmental 
decision ? 

Under Regulation 1 8702. 1 .  an official ··makes•· a government decision when he or she, 
among other thingi,,, votes on a matter, enters into a contract on behalf of his or her agency. or 
obligates or commits his or her agency to any course of action. (Regulation 1 8702. l (a).) Under 
Regulation 1 8702.2. an official "participates'' in a government decision when, generally, he or 
she negotiates, without ,igniticant substantive review, regarding a government decision, or 
advises or makes recommendation� to the decisionmaker directly or without significant 
�ubstantive review. (Regulation 1 8702. 1 (a) and (b).) Under Regulation 1 8702.3, an official 
"use� his or her official pm,ition to influence·· a government decision when he or she contact�. 
appear� before or otherwise attempt� to influence a member, officer, employee or consultant of 
the official's own agency or. when appearing before another government agency, the official acts 
or purports to act on behalf of his or her own agency. (Regulation l 8702.3(a) and (b).) 

Mr. Pietig \\ ill be entering into a contract with the City to refinance his home loan. 
Based on the recusal requirement under Section I 090. Mr. Pietig wil l  not be making or 
participating in making decision� related to the contracl. While he is not, as discussed abo,·e. 
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entering into a contract in his official capacity, the application for refinancing and dbcus.sing the 
terms and agreement could be considered "influencing" the City under the definition above. 

Even so, there is an exception that applies in certain circumstances when an official 
would otherwise be considered to be influencing a decision. Regulation 18402.4(b) states in 
relevant pan, that an official is not attempting to use his official position to influence a decision 
if the official: 

"( 1 )  Appears in the same manner as any other member of the general 
public before an agency in the course of its prescribed governmental function 
solely to represent himself or herself on a matter which i'i related to his or her 
personal interests. An official's "personal interests•· include, but are not limited to: 

"(A) An interest in real property which is wholly owned by the official or 
members of his or her immediate family." 

The purpose of this exception seem-; to be to allow a public official to reprc�ent hi, or her 
own interests when there is no other party to represent that interest. rf there were a private co­
owner on the property (other than Mr. Pietig's immediate family), the exception would not apply 
becau<;c the public official's interest could be represented by another. 

In this case, technically Mr. Pietig docs not currently "wholly own" hi!-> re,idcnce because 
the City is also on the title. Once the refinancing is complete, even though Mr. Pietig will be the 
sole owner, the City will still have an equity interest in the property. There is technically a co­
owner on the property, but there is no other entity to represent Mr. Pietig" s interests with regard 
to this properly consistent with the purpo'ies of the exception. Both the existing contract (in 
which lhe city co-owns a portion of the property) and the new contract (which will take a more 
traditional form of the city acting as a mortgagor to finance the property) arc merely a financing 
mechanisms, similar to the financing of a purchase of property by a commercial lender or bank. 
In addition, with respect to the new contract. the City will be acting in its own interests. No one 
but Mr. Pietig can represent his interests with respect to the contract. 

Consequently, under thb unique set of fact,, the exception above applies to allow Mr. 
Pietig to appear in the same manner as any other member of the general public in similar 
circumstances to represent his own interests. In thi'i cac;e, the Mr. Pietig can appear to represent 
his personal interest in the property and home loan and can enter into the agreement on hi, own 
behalf. 

Because the City Manager is not making, participating. or attempting to influence a 
governmental decision, we need not address the remaining steps of the conflict of interest 
analysis. 
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If you have other questions on this matter, plea,;e contact me at (9 1 6) 322-5660. 

Sincerely, 

Zackery P. Morazzini 

G
�"}Z{M/u_ 

By: Heather M. Rowan 
Senior Counsel, Legal Division 

HMR:jgl 


