
FAIR POLITICAL PRACTICES COMMISSION 
428 J Street • Suite 620 • Sacramento, CA 95814-2329 

(916) 322-5660 • Fax (916) 322-0886 

Belt) Ann Downing, Esq. 
California Political Law, Inc. 
3605 Long Beach 81\'d., Suite 426 
Long Beach, CA 90807 

Re: Rcqucl->t for Advice 
FPPC File No. A-14-148 

Dear M.,, Downing: 

August 11,201-1. 

This letter responds to your reque,1,t for ad, ice regarding campaign provi-;ions of the 
Political Reform Act (Act). 1 Thb letter .,1,ould not he com.trued as assi.,tance on any conduct that 
may ha,·c ulready taken place. (See Regulation I 8329(h)(8)(A).) The Fair Political Practicc,1, 
Commis.,ion (Commission) docs not act a., a finder of fact when it renders assistance. (/11 re 
Ogleshy ( 1975 l I FPPC Ops. 7 1.) Accordingly. this letter i!-. ha.,ed on the fact-; presented. 

QUESTION 

�fay a candidate-controlled committee make indcpendcnl expenditures to support or 
oppmc other candidates given the recent Sacramento County Superior Court decision in Charle.•., 
R. "C/wck" Reed, t'! al. 1·. Fair Political Practices Co111miuio11 (Rt•ed case).:! finding Section 
85501 unconstitutional on its face and enjoining the Commi.,.,ion from enforcing that proYision 
of the Act in a manner inconsistent with the rights protected hy the First Amendment� 

CONCLUSION 

If a candidate-controlled committee elects to make independent expenditures pursuant to 
the Re,:d ca,e. existing law would require that any such expenditure be made from the 
candidate·!'> one campaign contribution account established under Section 8520 I. and from fund!-> 

- -----------

' Thc Pol111c.il Reform Ac1 i, conlJrned in Gcl\crnment Code ,ection, 8 IOOO through 9101-t. All �1.nutor} 
rdcrence, an.: to the G(l\ernmcnt Code. unlc�s othern 1,c md11.:.itcd. The rcgulauon� ol the Fair Pohllcal Prat11cc;, 
Cornn11•-'10n an: con1a1ned rn !'oCCtilln, 18110 through I 8lJ97 of Tnh: 2 of the California Cndc of Regulation�. All 

regulator} rdercncc, arc 10 Title 2. DI\ 1sion 6 of the Cahfnrnia Code of Rcgula11on,. unlc,, olhcrn ,�e m<l1c.i1cLI. 

! Satr.imcntll CnUnl} Supawr Courl. C.i,c No. �➔-20 I �-8000 I 70lJ. <lccN11n tih:LJ April 2. 201-t 
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raised subject to contribution limits under Sections 85301 and 85302 or any other applicable 
contribution limit imposed upon the candidate by a local jurisdiction. 

FACTS 

You represent various state candidates who may wish to use existing campaign funds to 
make independent expenditures in support of or in opposition to other candidates. Section 8550 I 
of the Act expressly prohibits candidate-controlled committees from making such independent 
expenditures, stating: "A controlled committee of a candidate may not make independent 
expenditures and may not contribute funds to another committee for the purpose of making 
independent expenditures to support or oppose other candidates." 

However, in the recent Reed case, the Mayor of San Jose challenged the restriction of 
Section 8550 I. Relying on the United States Supreme Court decision in Citiz,ells United 1

1

• 

Federal Electio11 Commissio11 (20!0 ) 558 U.S. 310, the Superior Court declared that section 
85501 is unconstitutional on its face as a violation of a candidate's right to free speech under the 
First Amendment, and issued an injunction prohibiting the Commission from enforcing that 
provision of the Act in a manner inconsistent with the rights protected by the First Amendment. 
The court's order became final on July 19, 2014. 

ANALYSIS 

Section 85201 requires individuals that file a statement of intention to run for election to 
establish "one campaign contribution account" into which all contributions to the candidate must 
be deposited, and from which all campaign expenditures must be made. Sections 8530 I and 
85302 (as well as local rules ) also impose limits on the contributions candidates can raise into 
their one campaign contribution account. The Commission has consistently interpreted these 
provisions to prevent a candidate from controlling any committee other than his or her committee 
for election to a specific office, unless expressly permitted otherwise. (See, e.g. Nelson Advice 
Letter, No.A-14-010; Hicks Advice Letter, No. 1-99-120.) Since the Act does not permit a 
candidate to control an independent expenditure committee, we consider the present issue in light 
of existing restrictions on contributions and expenditures. 

A "contribution" is, in relevant part, a payment made to a candidate for political 
purposes. (Section 82015.) Candidates hold contributions in trust and must use the funds to 
make political "expenditures," including forgiveness of loans, payment of loans by third parties, 
or enforceable promises to make payments. (Sections 82025 and 89510.) And an "independent 
expenditure" is defined in Section 82031, in relevant part, as: 

"[A]n expenditure made by any person ... in connection with a communication which 
expressly advocates the election or defeat of a clearly identified candidate ... or taken as 
a whole and in context, unambiguously urges a particular result in an election but which 
is not made to or at the behest of the affected candidate or committee." 
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Thus, pursuant to existing law, any payment made to, or used by, a candidate for 
purposes of making an independent expenditure in support of or in opposition to another 
candidate is made for a "political purpose" and is a "contribution" to the candidate. Similarly, 
any independent expenditure by the candidate, or contribution to another committee for the 
purpose of making an independent expenditure, is made for a "political purpose" and is an 
"expenditure" under the Act. Consequently, any campaign funds used by a candidate's controlled 
committee for elective office to make independent expenditures in support of or in opposition to 
another candidate (or to make contributions to another committee for the purpose of making such 
independent expenditures), must be made from the candidate's one campaign contribution 
account and from funds raised subject to the applicable contribution limits under the Act or other 
contribution limits imposed upon the candidate by a local jurisdiction. 

Finally, in addition to the one campaign contribution account and contribution limits, any 
independent expenditure made by a candidate must also comply with all other provisions of the 
Acl. In particular, an independent expenditure under Section 82031 must be made without any 
cooperation, consultation, or coordination with the candidate benefitting from the independent 
expenditure or any controlled committee or agent of the candidate. (See Section 85500 and 
Regulation I 8225.7.) Furthermore, any independent expenditure made by a candidate must carry 
a clear "Paid for by" disclaimer naming the committee paying for the independent expenditure, 
and containing the information required by the sender identification and advertisement disclosure 
provisions of Sections 84305, 84506, and 84506.5. 

HW:jgl 

If you have other questions on this matter, please contact me at (9 I 6) 322-5660. 

Sincerely, 

Zackery P. Morazzini 
General Counsel 

By: Hyla Wagner 
Senior Counsel, Legal Division 


