
FAIR POLITICAL PRACTICES COMMISSION 
428 J Street • Suilc 620 • Sacramento, CA 95814-2329 

Alexander Abbe 
A-;sbtant City Attorney 
City of Santa Clara 
1500 Warburton Avenue 
Santa Clara, CA 95050 

Re: Your Request for Ad\'ice 
Our File No. A-14-158 

Dear Mr. Abbe: 

(916) 322-5660 • Fax (916) 322-0886 

September 8, 2014 

This leltcr responds to your request for advice. on behalf of Santa Clara Planning 
Commi!'>sioner Keith Stallentidd. regarding his duties under the rnnflict-of-intcrc..,t provi . ..,ions of 
the Political Reform Act (the ''Act .. ).1 Plc.isc note that we arc only providing au\'icc under the 
conflict of interest provi:-ion" of the Act and not under other general conllic:t of interest 
prohihitiom, such as common l.iw conflict or interest or Go\·crnmcnt Code Section I 090. 
Moreover. this lellcr i., ha.,cd on the facts presented. The Fair Political Prac:ticc., Conunis�ion 
doc� not act a� a finder of fact when it renders advice. Un re: Og/c:.,hy ( 1975) I FPPC Ops. 71.) 

QUESTIONS 

I. Docs the Act prohibit Commissioner Staltcnlicld from ..,ubmitting written comment-. 
during the ..J5-day comment period on an En\'ironmental Impact Report (EIR) related to a large 
commcrc:ial development_ located within 500 feet of his primary residence'? 

2. May the Commi.,!-.ioner appear as a member or the public during the public hearing on 
the EIR when the Planning Commission or City Council con..,idcr-. the project: 

CONCLUSION 

I. Commi.,sioner St.illenlield may submit wri1ten comment<; during the -1-5-lla) comment 
period on an EIR just as any other member of the general public. 

1 The PohllcJI Reform /\(.;'! i� conH1incd in Go,·crnnu:nl Code �cction, 8 !000 through 9 I() 1-t All ,1atul11r) 
rcfcrcncc� arc 1\1 thc Gm crnmcnl Code. unless nthcrwisc indicated. The rcgula11on, uf the Fair Political Prac11cc, 
Comnms111n arc contarncd rn Scclwn, 18110 lhrough 18997 ufTi1lc ::! of the CJlifornia Cc,dc of Rcgulat,om. All 
rcgula1ur� rclcrcm.:c, arc Ill TIiie 2. Di,·i,ion o of the California Code of RcgulJllllns. unless c11hcrn ,._c md1catcd, 
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2. The Commissioner may appear as a member of the public during the public hearing on 
the EIR before the Planning Commission and the city council. 

FACTS 

Essex Property Trust, Inc., recently submitted a development application to the City for a 
proposed mixed-use development project consisting of 476 apartment units and approximately 
86,000 square-feet of retail space at 3700 El Camino Real in the City of Santa Clara, on the 
former site of a now-closed department store. Commissioner Stattenfield's primary residence is 
located within 500 feet of the project site. 

The City recently circulated a Draft Environmental Impact Report (DEIR) for the 
proposed project. Although most of the potential environmental impacts from the project could 
be reduced to less-than-significant levels through the adoption of various mitigation measures, 
the DEIR identifies several environmental impacts that will remain significant even after 
mitigation. Specifically, the DEIR states that as proposed, the project could result in significant 
unavoidable traffic impacts at three intersections, at least one of which is in the close vicinity of 
Mr. Stattenfield's primary residence. As a result, it is likely that the traffic levels on the streets 
surrounding his residence would be substantially altered by the project. 

The Planning Commission will consider the project, and the DEIR later this year, and 
make recommendations to the City Council. Mr. Stattenfield intends to abstain from 
participating in any Planning Commission actions concerning the project. Mr. Stattcnfield 
would, however, like to provide comments to the City concerning the DEIR as a member of the 
public during the public hearings before the Planning Commission, and later the City Council. 

In advance of those public appearances, Mr. Staffen field would also like to provide 
written comments to the City during the DEIR "comment period." The City is legally obligated 
to provide a written response to comments concerning the environmental impacts of the 
proposed project received during the comment period. These written responses, together with 
the comments and the DEIR, would make up the Final EIR for the project. [f Commissioner 
Startenfleld appears at the public hearing as a member of the public, but does not provide any 
written comments on the DEIR, the City could still attempt to provide verbal responses to his 
comments at that same meeting. However, there would not be an opportunity to provide a 
thorough analysis or a written response, and Mr. Staffenfleld's verbal comments would not be 
made a part of the Final EIR. 

ANALYSIS 

Section 87100 prohibits any public official from making, participating in making, or 
using his or her official position to influence a governmental decision in which the official has a 
financial interest. The Commission has adopted an eight-step standard analysis for deciding 
whether an individual has a disqualifying conflict of interest in a given governmental decision. 
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Your letter assumes Commissioner Stattenfield has a conflict of interest by virtue of his 
real property located within 500 feet of the proposed project site. Thus, we do not need to 
analyze all the steps of the standard analysis. Rather you ask specifically about the 
commissioner representing his own interests before his agency and the city council. 

Influencing: 

An official "attempts to use his or her official position to influence a decision" if "the 
official contacts, or appears before, or otherwise attempts to influence any member, officer, 
employee or consultant of the agency." (Regulation 18702.3.) 

There are two situations that are considered using one's official position to influence a 
governmental decision. The first is when a governmental decision is within or before the 
official's own agency or an agency appointed by or subject to the budgetary control of the 
official's agency. Regulation 18702.3(a) states that an official "is attempting to use his or her 
official position to influence the decision if, for the purpose of influencing the decision, the 
official contacts, or appears before, or otherwise attempts to influence, any member, officer, 
employee or consultant of the agency. Attempts to influence include, but are not limited to, 
appearances or contacts by the official on behalf of a business entity, client, or customer." 

This provision, absent an exception, would prohibit the commissioner from representing 
his own interests or those of clients before the planning commission or any city agency 
appointed by or subject to budgetary control of the planning commission. 

The second situation is when the government decision is before an agency that is not the 
official's own agency or appointed by or subject to his or her own agency's budgetary control. 
Under this situation, Regulation I 8702.3(b) states that an "official is attempting to use his or her 
official position to influence the decision if, for the purpose of influencing the decision, the 
official acts or purports to act on behalf of, or as the representative of, his or her agency to any 
member, officer, employee or consultant of an agency.'' This would allow the commissioner to 
appear before the city council so long as he did not purport to act as a representative of the 
planning commission. This prohibition from acting as a representative of the planning 
commission includes, but is, not limited to, using agency letterhead in any communication or 
using your agency staff to contact members of other agencies. 

Exceptions 

Regulation 18702.4 provides a list of exception� to the general disqualification rules of 
the Act. You asked specifically about Regulation 18702.4(a)( I), which provides that making or 
participating in making a governmental decision shall not include: 

"Appearances by a public official as a member of the general public 
before an agency in the course of its prescribed governmental function to 
represent himself or herself on matters related solely to the official's personal 



interests as defined in Title 2, California Code of Regulations, section 

l 8702.4(b )(I);" 

Moreover, Regulation l 8702.4(b )(3) provides: 
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"(b) Notwithstanding Title 2, California Code of Regulations, section 
l 8702.3(a), an official is not attempting to use his or her official position to 
influence a governmental decision of an agency covered by that subsection if the 
official: 

"(I) Appear.\· in the same ma1111er as any other member of the general 
puhlic before au ageucy in the co11rse of its prescribed govemmellfal f1111ctio11 
solely to represellt himself or herself 011 a matter which is related to his or her 
personal imerests. An official's "personal interests" include, but are not limited 
to: 

"(A) An interest in real property which is wholly owned by the official or 
members of his or her immediate family. 

"(B) A business entity wholly owned by the official or members of his or 
her immediate family. 

"(C) A business entity over which the official exercises sole direction and 
control, or over which the official and his or her spouse jointly exercise sole 
direction and control." (Emphasis added.) 

We have consistently advised that this exception is very narrow and is not intended to 
apply to every decision in which an official has a conflict of interest, but only those decisions 
where the official's personal economic interests will be affected and no one else but the official 
can represent his or her concerns relative to those interests. Consequently, the exception would 
not permit an official to represent anyone else's interest. In addition, we have cautioned that 
comments should be strictly limited to the official's personal interests, and the official should 
make clear that he or she is not speaking in the interest of any other person or group, and that he 
or she is not acting in an official capacity. (See Si111011ia11 Advice Letter. No. A-09-174 and 
Adams Advice Letter. No. 1·06-129.) Under your facts the exception would allow the 
commissioner to appear before the planning commission as any other member of the public 
could. 

Finally, you ask about written communications that the commissioner might provide 
during the 45-day comment period required by state law for the EIR. While the exception for 
appearing in the same manner as any other member of the general public before an agency in the 
course of its prescribed governmental function has generally been applied to appearances in 
public meetings, the rationale would appear to apply to these specific comment letters as well. 
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In the Hold Advice Letter, No. A-14-100, in response to a question as to whether an 
official could provide written comments to her own agency pursuant to City regulations that 
allowed property owners within 300 feet of the project property to file a request for a public 
hearing, we advised that since the rules also applied to individuals similarly situated to the 
official, the official would be allowed to comment. Thus, the commissioner may submit written 
comment during the 45-day comment period on the EIR just as any other member of the general 
public. 

If you have other questions on this matter, please contact me at (916) 322-5660. 

B 

Sincerely, 

Zackery P. Morazzini 
G · I Counsel 


