v STATE OF CALIFORNIA

. FAIR POLITICAL PRACTICES COMMISSION
' 1102 Q Street « Suite 3000 ¢ Sacramento, CA 95811
' (916) 322-5660 ¢« Fax (916) 322-0886

November 16, 2017

Steven Block
213 Golden Gate
Belvedere, CA 94920

Re:  Your Request for Advice
Our File No. A-17-263

Dear Mr. Block:

This letter responds to your request for advice regarding the Statement of Economic
Interests reporting provisions of the Political Reform Act (the “Act”).! Please note that we are not a
finder of fact when rendering advice (In re Oglesby (1975) I FPPC Ops. 71), and any advice we
provide assumes your facts are complete and accurate. If this is not the case or if the facts
underlying these decisions should change, you should contact us for additional advice.

QUESTIONS

1. If you are the settlor, trustee and primary beneficiary of a revocable family trust, must
you report the trust if the trust contains no reportable assets?

2. Ifthe trust does contain reportable assets, must you disclose the value of the entire trust,
or only the value and identity of reportable interests?

3. Ifthe trust contains an interest in a hedge fund held as a limited partnership that meets
the criteria listed in Regulation 18237(a)(1) through (5), must the partnership be
reported?

CONCLUSIONS

1. You are not required to report a trust that contains no reportable assets.

2. For a trust that contains some reportable assets, you are required to report only the value
and identity of the reportable assets.

3. You need not report interests in a hedge fund where that fund meets all the criteria listed
in Regulation 18237(a)(1) through (5).

! The Political Refortn Act is contained in Government Code Sections 81000 through 91014. All statutory
references are to the Government Code, unless otherwise indicated. The regulations of the Fair Political Practices
Commission are contained in Sections 18110 through 18997 of Title 2 of the Califonia Code of Regulations. All
regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.
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FACTS

You have recently been appointed to the Marin County Employee Retirement Association
Board of Retirement by the Marin County Supervisors and are required to file a Statement of
Economic Interests (Form 700). You are the settlor, trustee and primary beneficiary of a revocable
family trust. This trust may contain reportable and non-reportable assets. It currently includes an
interest in a hedge fund structured as a limited partnership. You do not know all of the underlying
holdings of this partnership at any given time, as the general partners do not provide this
information to limited partners while positions are being accumulated or retired. You have been told
by the general partner that the partnership meets the criteria listed in Regulation 18237(a)(1)
through (5).

ANALYSIS

A public official who manages a public investment must file Statements of Economic
Interests as specified in the Act disclosing investments, interests in real property, and income.
(Section 87200 et seq.) “Investment” includes a pro rata share of investments of a trust. (Section
82034.)

Further defining interests in a trust, Regulation 18234(a) provides:
An official has an economic interest in the pro rata share of the interest in real
property, sources of income, and investments of a trust in which the official has a

direct, indirect, or beneficial interest of 10 percent or greater.

Regulation 18234(c) states that an official has an economic interest in the
investments in a trust if the official is:

(1) A trustor and:
(A) Can revoke or terminate the trust;

(B) Has retained or reserved any rights to the income or principal of the trust, or
retained any reversionary or remainder interest; or

(C) Has retained or reserved any power of appointment, including but not limited
to the power to change the trustee, or the power to amend, alter or designate,
either alone or in conjunction with anyone else, the person or persons who shall
possess or enjoy the trust property or income.

(2) A beneficiary and:
(A) Presently receives income; or
(B) Has an irrevocable future right to receive income or principal. For purposes of

this subsection, an individual has an irrevocable future right to receive income or
principal if the trust is irrevocable, unless one of the following applies:
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(i) Powers exist to consume, invade, or appoint the principal for the benefit of
beneficiaries other than the official and such powers are not limited by an
ascertainable standard relating to the health, education, support, or maintenance of
the beneficiaries; or

(i1) Under the terms of the trust, someone other than the official can designate the
persons who shall possess or enjoy the trust property or income.

Based upon the facts provided, you are the settlor, also known as trustor, of a revocable
family trust, therefore we assume you can revoke or terminate the trust and you have retained or
reserved powers of appointment. You are also the primary beneficiary of the revocable family trust
and the trustee. Accordingly, it appears that you currently receive income, and have an irrevocable
future right to receive income or principal. Therefore, your interests in the trust must be reported
under the Act.

For purposes of reporting an interest in a trust, Section 87206 provides:

If an investment or an interest in real property is required to be disclosed under
this article, the statement shall contain:

(d) A statement whether the fair market value of the investment or interest in real
property equals or exceeds two thousand dollars ($2,000) but does not exceed ten
thousand dollars ($10,000), whether it exceeds ten thousand dollars ($10,000) but
does not exceed one hundred thousand dollars ($100,000), whether it exceeds one
hundred thousand dollars ($100,000), but does not exceed one million dollars
($1,000,000) or whether it exceeds one million dollars ($1,000,000).

Therefore, if the trust has reportable interests, you must report the value of each reportable
interest contained in the trust. However, if the trust holds no reportable interests the trust need not
be reported. (See Lewis Advice Letter, No. A-16-159; and Form 700, Instructions Schedule A-2.)

In regard to the hedge fund held as a limited partnership contained in the trust, we look to
Regulation 18237 which provides:

(a) For purposes of Section 82034, the term “investment” does not include a fund,
including an exchange traded fund (ETF), closed-end fund or fund held in a plan
qualified under Sections 401(k), 403(b), 457 or similar provision of the Internal
Revenue Code (qualified plan), that is substantially similar to a ‘diversified
mutual fund registered with the Securities and Exchange Commission under the
Investment Company Act of 1940’ if all the following are met:

* In reporting the trust, only the value of reportable interests must be reported. If the trust also contains
nonreportable interests, the value of the trust including nonreportable interest need not be disclosed.
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(1) The fund is a bona fide investment fund that pools money from more than 100
investors and invests the money in stocks, bonds, or other securities.

(2) The fund holds securities of more than 15 issuers.

(3) The public official did not influence or control the decision to purchase or sell
the specific fund on behalf of his or her agency during the applicable reporting
period.

(4) The public official does not influence or control the selection of any specific
investment purchased and sold on behalf of the fund.

(5) The fund does not have a stated policy of concentrating its holdings in the
same industry or business. (b) For purposes of subdivisions (a)(1) and (a)(2), an
ETF, closed-end fund or qualified plan is presumed to have more than 100
investors and hold securities of more than 15 issuers.

If the trust contains a hedge fund held as a limited partnership that meets the criteria listed in
Regulation 18237(a)(1) through (5), the interest in the hedge fund is not reportable.’

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Brian G. Lau
Assistant General Counsel

o

Fa=
By:  Sukhi K. Brar
Senior Counsel, Legal Division
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¥ You must make a good-faith reasonable effort to identity any interest held in the trust and whether the interest
is reportable. To the extent that you can request additional information regarding the hedge fund from your general
partners confirming whether the fund meets the criteria listed in Regulation 18237(a)(l) through (5), you must request
the infornation. (See Lewis Advice Letter, supra.)



