




March 15, 1996

Elizabeth Silver

Meyers, Nave, Riback, Silver & Wilson

Gateway Plaza

777 Davis Street, Suite 300

San Leandro, CA  94577






Re:
Your Request for Advice


Our File No. A-96-066

Dear Ms. Silver:


This is in response to your letter requesting advice on behalf of Janine McClanahan regarding her responsibilities as a member of the Modesto Redevelopment Agency under the conflict of interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember McClanahan participate in decisions related to the Plaza Project area if the developer, Wilmore/Regent Partnership, has paid a trust in which she is a beneficiary for the condemnation of the trust's property in the project area?

CONCLUSION


Because Wilmore/Regent Partnership is a source of income to Councilmember McClanahan, the councilmember may not participate in any decisions related to the Plaza Project.

FACTS


Councilmember McClanahan is a member of the Modesto City Council and a member of the Modesto Redevelopment Agency (the "agency").  The agency has entered into a "disposition and development agreement" with Wilmore/Regent Partnership (the "partnership") for purposes of implementing the Modesto Redevelopment Plan.  One aspect of the plan is the Plaza Project which will include the acquisition and development of two blocks in the project area.


The property at 1024 9th Street, which is in the two-block Plaza Project area is owned by the Jensen Family Trust.  The trust was created by Harold N. Jensen and Lena C. Jensen as a revocable living trust, and they also serve as trustees of the trust.  Harold N. Jensen and Lena C. Jensen are the parents of Councilmember McClanahan.  


On February 1, 1995, Councilmember McClanahan's father died and bequeathed all his property to the Jensen Family Trust.   At that time, pursuant to the trust documents, the trust assets were divided into three separate trusts:


o  The Survivors Trust consists of the surviving spouse's separate property and the surviving spouse's interest in the trustors' community property.  


o  The marital deduction trust which consists of an amount needed to deal with the federal estate tax.


o  The residual trust which consists of the deceased spouse's interest in the Trustors' community property, the deceased spouse's separate property and any interest disclaimed by the surviving spouse.  The property in question was transferred into this trust.  


Lena Jensen has a life estate in the income of the residual trust and may invade the principal, but only to the extent necessary for the health, education, support, and maintenance of Lena Jensen.  Upon her death, the residual trust will be distributed equally to the beneficiaries (the makers' four children) or if one of the beneficiaries predeceases Ms. Jensen, then to the children of that beneficiary.  The share of a beneficiary that predeceases Ms. Jensen without having children will be equally distributed among the other beneficiaries.  Ms. McClanahan has no children.


In connection with the Plaza Project, the city has already adopted a resolution of necessity to condemn the trust property, a decision from which the councilmember abstained.  You anticipate that prior to the next meeting that the court will enter a judgment and fix just compensation for the trust property.  Pursuant to the development agreement between the city and the partnership, the developer will pay the just compensation.  However, if the developer is unable to obtain financing for the project, the city will reimburse 20.5 percent of the just compensation, the redevelopment agency will reimburse 20.5 percent, and several school districts will collective reimburse 33.33 percent.


You have asked whether the councilmember may participate in decisions related to other properties in the project area, and decisions relating to the project as a whole either before or after judgment is entered on the condemnation action of the trust property.

ANALYSIS

I.  Economic Interests


Under the Act, every public official must disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  Additionally, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies, in pertinent part, that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


The interests of an individual also includes a pro-rata share of the interests of any trust in which the individual or individual's spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (See e.g., Section 82030; Section 82033; Section 82034.)  You stated that Councilmember McClanahan has a right to one-quarter of the trust assets upon the death of her mother.  


However, even where the filer's interest in the trust is 10 percent or greater, Regulation 18234 limits the circumstances under which the beneficiary of a trust will be considered to have an interest in the pro-rata share of interests in real property and investments held by the trust, and income to the trust.  (Van de Kamp Advice Letter, No. A-88-169.)


Regulation 18234 requires disclosure of the pro-rata share of property and investments of the trust, and income to the trust if the beneficiary has a 10-percent interest or greater in the trust and:


(A)  Presently receives income; or


(B)  Has an irrevocable future right to receive income or principal.  For purposes of this subsection, an individual has an irrevocable future right to receive income or principal if the trust is irrevocable and:



1.  No powers exist to consume, invade or appoint the principal for the benefit of beneficiaries other than the filer or if there are such powers they are limited by an ascertainable standard relating to the health, education, support or maintenance of said beneficiaries; or


2.  Under the terms of the trust, no one else can designate the persons who shall possess or enjoy the property or the income therefrom.


You stated that Councilmember McClanahan does not receive income from any of the trusts.  You also stated that one of the trusts continues to be revocable.  Pursuant to the regulation, the assets of the revocable trust would not be considered interests of the councilmember.


However, you stated that the residual trust, has in part, become an irrevocable trust once the councilmember's father died.  Moreover, no other person can designate the persons who shall possess or enjoy the property or the income therefrom.  Since this is the case, then with respect to that trust, the councilmember has a 25-percent interest in all the income to and assets of the trust.  Thus, if the councilmember's 25 percent interest in the property in question is worth $1,000 or more, the real property is considered to be her real property at this time and is considered a potentially disqualifying interest under the Act.


Moreover, the 25 percent share of any income paid to the trust is considered to be income to the councilmember.  Section 82030 defines income as:


(a)  "Income" means, except as provided in subdivision (b), a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.  Income also includes an outstanding loan.  Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  







(Emphasis added.)


Thus, any person or business that makes any payment to the councilmember in the 12 months prior to a decision is a source of income for the purposes of Section 87103.  In addition, Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Russell Advice Letter, No. A-88-484.)  Since the councilmember has a 25 percent interest in the assets and income of the trust, any source of income to the trust of $1,000 or more is considered a source of income to the councilmember.  This would be the case with respect to the partnership once the just compensation is paid or promised.

II.  Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.) 

Decisions concerning the condemnation of property for the Plaza Project or the project itself will financially affect the partnership.

